Texas Forensic
Science Commission

Justice Through Science

VIA CERTIFIED MAIL
RETURN RECEIPT REQUESTED

The Honorable Greg Abbott

Attorney General
P. O. Box 12548
Austin, TX 78711-2548

Re: Texas Forensic Science Commission Request for Attorney General Opinion

January 28, 2011

Dear Attorney General Abbott:

Pursuant to Section 402.042 of the Texas Government Code, I submit this request
for an opinion regarding the jurisdictional scope of the Texas Forensic Science
Commission (“FSC”). The FSC voted unanimously to approve this request. There is no

litigation pending regarding the matters for which this opinion is requested.

In May 2005, the Texas Legislature passed House Bill 1068 (the “Act”) which
created the FSC by amending the Code of Criminal Procedure to add Article 38.01. See
Act of May 30, 2005, 79t Leg., R.S., ch. 1224, § 1, 2005. In three pages, Article 38.01
sets forth the composition and authority of the FSC. The Act took effect on September 1,

2005. Id. at § 23. No changes have been made to Article 38.01 since that date.

The following statutory language is critical to the opinion request set forth below:

1. Effective Date Provision

The Act contains an effective date clause, which provides that changes made by

the Act apply to:
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evidence tested or offered in evidence on or after the
effective date of this Act; and

an individual who, on or after the effective date of this

Act:

A.

is confined in a penal institution operated by or
under contract with the Texas Department of
Criminal Justice....;



B. -1s confined in a facility operated by or under
contract with the Texas Youth Commission....;

C. voluntarily submits or causes to be submitted a
DNA sample as described in....; or

D. is ordered by a magistrate or court to provide a
DNA sample under subsection G, Chapter 411,
Government Code.

Id. at §22 (emphasis added).

2. Accredited Laboratory

Under Article 38.01(4)(a)(3) of the Act, the Commission shall:

investigate, in a timely manner, any allegation of
professional negligence or misconduct that would
substantially affect the integrity of the results of a forensic
analysis conducted by an accredited laboratory, facility
or entity (emphasis added).

3. Forensic Analysis

Article 38.01(2) refers to Article 38.35(a) for the meaning of the term “forensic
analysis.” Article 38.35(a) defines the term as follows:

“Forensic analysis” means a medical, chemical,
toxicologic, ballistic, or other expert examination or test
performed on physical evidence, including DNA
evidence, for the purpose of determining the connection of
the evidence to a criminal action. The term includes an
examination or test requested by a law enforcement agency,
prosecutor, criminal suspect or defendant, or court
(emphasis added).

Article 38.35 also expressly excludes certain types of analysis from the “forensic
analysis” definition. For purposes of this opinion request, the most relevant exclusion is
found in Article 38.35(a)(4)(D):

an examination or test excluded by rule under Section
411.0205(c), Government Code (emphasis added).



Under Section 411.0205(b) of the Government Code, the Texas Department of
Public Safety (“DPS”) is responsible for accrediting crime laboratories and other entities
that conduct forensic analysis in Texas. DPS is also authorized to designate certain forensic
disciplines that are exempt from accreditation. Id. at §411.0205(c). Pursuant to its
rulemaking authority, DPS maintains two lists of forensic disciplines, one including those
that are subject to accreditation, and the other including disciplines that are exempt from
accreditation. See 37 TEX. ADMIN. CODE §§ 28.145-28.147 (2010). There are, however,
numerous categories of forensic analysis that do not appear on either list.

The questions for which the FSC requests an opinion are as follows:
1. Impact of Effective Date Provision: Does the Act’s effective date provision

restrict the FSC’s investigative authority to cases in which the requirements
set forth in that provision are met?

2, Meaning of “Accredited Laboratory”: Does the Act limit the investigative
scope of the FSC to allegations of negligence and misconduct involving
forensic analyses conducted only by laboratories, facilities or entities that
were accredited by the Department of Public Safety (“DPS”) when the
analyses took place?

3. Scope of the Term “Forensic Analysis”: Does the Act prohibit the FSC from
investigating fields of forensic analysis that have been expressly excluded by
DPS pursuant to its rulemaking authority under Section 411.0205(c) of the
Texas Government Code? When the FSC receives a complaint involving
forensic analysis that is neither expressly included nor expressly excluded by
the Act or DPS rule, does the FSC have authority to investigate such a
complaint?

Since its creation in September 2005, the FSC has received numerous investigative
requests from the public (referred to herein as “complaints”). Some complaints involve
cases in which the evidence underlying the forensic analysis was tested or offered into
evidence years (and sometimes decades) before the Act’s effective date. In other
complaints, the laboratory in question was not accredited at the time the analysis in question
was performed. The FSC has also received complaints in which the forensic analysis is not
expressly excluded from accreditation by statute or DPS rule, but also does not expressly
appear on the inclusion list promulgated by DPS under its rulemaking authority.

In many of these cases, the FSC has struggled to determine the scope of its
jurisdiction, while remaining responsive to concerns of the public and the laboratories and
agencies under investigation. There is no established administrative construction for the
questions set forth in this request. An Attorney General opinion regarding the FSC’s
jurisdictional and investigative scope would provide clarity to the public and other state
agencies, while protecting the FSC and its members from potential liability for exceeding
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statutory authority. The opinion would also assist the Legislature in deciding whether to
amend the FSC’s investigative authority.

The FSC respectfully requests a résponse to the questions set forth above as soon
as possible. Please feel free to contact me if we may provide additional information.
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